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JURISDICTIONAL STATEMENT

Appdlant Paul E. Williams gppedls from the Judgment of the Circuit Court of Jackson
County, Missouri, convicting him of assault in the second degree, in violation of Section
565.060 R.S. Mo. (2000), and of armed crimind action, in violation of Section 571.015 R.S.
Mo. (2000). (L.F. at 15-16).! On December 5, 2001, Appdlant timely filed his notice of
apped. (L.F. a 51-53). On apped to the Missouri Court of Appeds, Western Didtrict,
Appdlant argued that the information in this case was inauffident with respect to each count
of conviction; that the evidence was inauffident to sustain his conviction of armed crimind
action; that the trid court erred in faling, sua sponte, to dismiss the armed crimina action
charge, and that the prosecuting attorney violated Appellant’'s right to due process of law by
failing to produce exculpatory evidence to Appdlant’strid counsd.

The Western Didrict entered Judgment afirming the judgment of the trid court, and
Appdlant applied for trandfer to this Court. Pursuant to Mo. Sup. Ct. Rule 83.04, this Court
entered an order trandferring this case from the Court of Appeds on July 1, 2003. Therefore,

jurisdiction of this apped is vested in this Court.

! References herein to the trid transcript will be by page number, designated “(TTr at
_)". References to the transcript of sentencing will be by page number, desgnated “(STr at

_)". Referencesto thelegd file will be by page number, designated “(L.F. a _)".
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STATEMENT OF FACTS
On Jduly 27, 2001, Defendant-Appellant Paul E. Williams was charged in a three-count
amended information with assault in the second degree, in violation of Section 565.060 R.S.
Mo. (2000); assault in the third degree, in violation of 565.070 R.S. Mo. (2000); and with
armed crimind action, in violaion of Section 571.015 R.S. Mo. (2000). (L.F. at 11-12). Mr.
Williams was dso charged as a prior, pessent and dangerous offender under Sections
558.016 and 557.036 R.S. Mo. (2000), thereby subjecting him to a possible extended term of
imprisonment upon conviction of the charged offenses. (L.F. a 12).
The amended information charged Mr. Williams, in rlevant part, asfollows:
Count 1. Assault Second Degree (13031)

The Prosecuting Attorney of the County of Jackson, State of Missouri
hereby charges that the defendant, Paul E. Williams, in violaion of Section
565.060, R.S. Mo., committed the Class C Fdony of Assault in the Second
Degree, punishadle upon conviction under Sections 558.011 and 560.011, R.S.

Mo., in tha on or &out 05/09/2001, in the County of Jackson, State of
Misouri, the defendant attempted to cause physica injury to Marva Modey by

means of a dangerous instrument, to wit: acar.

* * %
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(L.F. at 11-12).

respect to his dleged use of a dangerous ingrument. (L.F. a 11-12).

Count 3. Armed Criminal Action (31010)

The Prosecuting Attorney of the County of Jackson, State of Missouri
hereby charges that the defendart, Paul E. Williams, in violaion of Section
571.015, R.S. Mo., committed the Felony of Armed Criminal Action,
punishable upon conviction under Section 571.015, R.S. Mo., in that on or about
05/09/2001, in the County of Jackson, State of Missouri, the defendant
committed the fdony of Assault charged in Count One, dl dlegations of which
are incorporated herein by reference, and the defendant committed the
foregoing felony of Assault by, with and through the use, assstance and ad of
a dangerous indrument and on June 1, 1994, in Divison 6 of the Circut Court
of Jackson County, Missouri the defendant was convicted of armed ciminal

action.

Williams with armed cimind action — was any dlegation tha Mr. Williams “knowingly”
committed the offense charged in Count One with and through the use, assistance and aid of

a dangerous indrument, or indeed, that Mr. Williams acted with any culpable mentd state with

of the amended information fals to dlege that Mr. Williams, in purportedly committing
assault in the second degree, engaged in an act which condituted a “subgsantid step” toward

causng physcd injury to the dleged vidim, or that said act was done with the purpose of

causng physica injury. (L.F. a 11).

12
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Mr. Williams appeared for trid on August 20, 2001, in the Circuit Court of Jackson
County, Misouri, the Honorable Peggy Stevens McGraw, pregding.  (TTr at 4-5).  Pursuant
to the advice of his trid counsd, Vincent Esposito, Mr. Williams walved his right to a trid by
jury, consenting to be tried before the bench. (TTr a 6-8). The evidence presented at Mr.
Williams ' trid was asfollows:

On May 9, 2001, a egpproximately 11:10 p.m., Officers Howard Periman and Greg
Harmon of the Kansas City, Missouri Police Department were dispatched to the scene of a
reported disturbance at 3018 Highland, in Kansas City. (TTr. a 21; 55). Within five minutes,
the officers arrived at Highland Street (TTr. at 21; 55), which is three lanes wide, with parked
cars on both sdes of the street, leaving space for one lane of one-way traffic. (TTr at 21-22).
As the officers proceeded down Highlad, using the spotlight affixed to their vehicle to locate
the address of the reported disturbance, the officers observed, from three to four houses away,
a black mde in a white T-shirt running from the front door of a house. (TTr a 23-24; 55).
Shortly theresfter, the officers witnessed a femde run from the house after the male. (TTr at
24-25; 55).

The black mde reached the street and got into a vehicle, which was parked aong the
street in front of the house, behind a ven. (TTr a 25-26; 56-57). The femade who followed
him out of the house ran between the vehicle and the van in front of it, into the middle of the
sreet. (TTr a 26). The femade began to wave her ams at the officers car, apparently trying
to get the officers attention. (TTr at 26; 56). At that time, the black male apparently started

the car, and began to atempt to drive away. (TTr a 26-27). The driver executed a three-point
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turn, in order to get out from behind the van. (TTr. a 27). At this point, the vehicle was
pointed at the femae, who was 4ill sanding in the middle of Highland Street, waving her arms
a the officers, who were gpproaching from behind the black mae's vehicle. (TTr a 27; 57).

The vehide “nudged” forward, toward the femde, and she put her hands on the hood of
the car. (TTr. a 56-57). She began backpedding as the car moved forward, and the vehicle
accelerated, causng her to roll on to the hood of the vehicle. (TTr a 27-28; 57). The vehicle
continued forward down the street, and the femade rolled off the hood toward the passenger
sde, where she fel to the street. (TTr. a 28; 57). After the femde fell to the street, the
vehicle accelerated away. (TTr. at 28; 58).

The officers cdled an ambulance to attend to the falen femae, and gave chase. (TTr
a 30; 59). After a short pursuit of approximately two to three blocks, the vehicle pulled over.
(TTr a 30; 59). The officers approached the parked vehicle, demanding that the driver turn off
the ignition and exit the vehicle. (TTr. a 30; 59). The driver did not immediady comply, and
the officers forced him from the vehide and to the ground, where they placed him under arrest.
(TTr a 31-32; 59). At that juncture, the officers were adle to identify the driver as the
Appdlant herein.  (TTr a 36, 60). The officers then returned with Mr. Williams in ther
custody to 3018 Highland, the scene of the disturbance. (TTr at 33; 59). Upon returning
to 3018 Highland, the officars found the femade, whom they identified as Mava Modey,
indde of the resdence at that address. (TTr. a 33-34). Ms. Mosdy was dtting in a chair,
being attended to by responding emergency medicd personnel. (TTr a 34). Officer Periman

observed that Ms. Mosely had some minor injuries to her hand, foot, and face. (TTr a 34).
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Ms. Modey told the officers, upon thar arriva, that she and Mr. Williams had an
agument that evening.  (TTr at 100). She indicated that, after the argument, she wanted Mr.
Williams to wait outsde while she gathered his beongings, and that she locked the door to
keep hm out. (TTr a 100). She told the officers that Mr. Williams kicked the door open,
entered the home, struck her in the mouth, and then ran to his vehicle. (TTr. a 100). The
officers wrote a narrative of these statements. (TTr at 101; 115).

The next day, on May 10, 2001, Ms. Modey spoke with Detective Steve Shaffer at the
Kansas City Police Department, and gave a forma statement. (TTr at 102). In the statement,
Ms. Modey indicated that on the previous night, Mr. Williams had kicked in the front door,
and struck her with his fis. (TTr at 104). She stated that, after doing so, Mr. Williams ran out
to hiscar. (TTr a 104). She indicated dso that she told him not to leave, because the police
were coming, and she stood in front of his car. (TTr a 105). Findly, she stated that “Paul
drove the car into the street and ran into me. | landed on top of the hood and he just kept on
going” (TTr a 105). Ms Mosdy acknowledged this statement in writing, in the presence of
Detective Shaffer. (TTr at 105-06).

After spesking with Detective Shaffer, Ms. Modey immediately gpplied for an ex parte
order of protection, seeking a restraining order againgt Mr. Williams. (Tr a 106). In the
petition for that order, Ms. Modey cetified that she was physcaly injured by Mr. Williams,
and that he tried to run her over in hiscar. (Tr at 106).

Approximately a week later, Ms. Modey informed an assstant prosecutor with the

Jackson County Prosecuting Attorney’s office, Amy Riederer, that her statements to the police

15



regading the events of May 9, 2001, were not true, and that she was recanting those
datements. (STr a 16). Later, she gave a sworn statement, in the form of an affidavit, to Mr.
Williams attorney a the public defender’s office, recanting her prior statements to police.
(STr a 17). It is not mentioned anywhere in that affidavit that she had recanted to any member
of the prosecutor’'s office soon after the incident. (STr at 17). In fact, it was not reflected
anywhere in the public defender's file pertaining to Mr. Williams that the office was ever
informed by the State that Ms. Modey had recanted to Ms. Riederer soon after the events of
May 9, 2001, and said that her prior statements to authorities were a lie. (STr at 23; 25). Nor
is it apparent, from the record, that Mr. Williams trid counsd, Vince Esposito, was ever
informed by the prosecutors office of the fact that Ms. Modey had, a week &fter the events
of May 9, 2001, told a specific member of the prosecutors office tha she had lied to the
police.

At Mr. Williams trid, Ms. Modey was not caled to testify during the State's case-in-
chief. Mr. Williams cdled her as a witness in his behdf, and she tedtified that, on the evening
of May 9, 2001, she and Mr. Williams had been arguing about the fact that Mr. Williams
continued to speak with a woman that he dated before meeting Ms. Modey. (TTr 81-82). She
tedtified that Mr. Williams continued relationship with the woman made her very angry. (TTr
at 82; 83-84).

She tedified that, contrary to her prior assertions to police, when she asked Mr.
Williams to leave the house, he left and went home. (TTr at 85). He then called Ms. Modey

on the telephone. (TTr a 85). She told him that she would gather his belongings from her
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home, and set them out on the porch. (TTr a 85). He apparently then proceeded back to Ms.
Modey’ s housg, to retrieve his belongings from her porch. (TTr at 86).

Then, according to Ms. Modey, Mr. Williams arrived a her house, and he began to
gaher his bedongings. (TTr a 88-89). Ms. Modey testified that she was very angry with Mr.
Williams, and that she “wanted him to get in trouble,” so she cdled the police. (TTr at 87; 90).
She gpparently cdled 911, and, at tria, she admitted that she lied when she told the dispatcher
that Mr. Williams had struck her, and that he had agun. (TTr at 90).

Ms. Modey tedtified that, by the time the police arrived, Mr. Williams was already in
hs car. (TTr a 91). She wanted the police to “get him” before he left the area, gpparently
because she was “redly mad a him for betraying [her].” (TTr a 90). Therefore, she testified,
ghe ran out into the street, waving to the police, and as he tried to drive away, she jumped onto
the hood of hiscar. (TTr at 91).

Ms. Modey findly tedified that she had lied to the police on the night of the incident
because she was angry with Mr. Williams, and “wanted him to get into trouble” (TTr a 87).
But, she stated that she had no idea, at the time, “to what extent he would get into trouble,” (TTr
a 87), and that “after [she] spoke with the prosecuting attorney and [the prosecutor] told [her]
that they were going for 30 years . . . it redly bothered [her] because [she] knew Paul
[Williamg was innocent, and [she] couldn’'t let a (Sc) innocent person spend that much time
injal.” (TTra 94).

At the close of dl the evidence, Mr. Williams was convicted of assault in the second

degree, in violation of Section 565.060 R.S. Mo. (2000), and of armed crimind action, in
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violation of Section 571.015 R.S. Mo. (2000).2 The case was continued for sentencing. (TTr
at 129).

Mr. Williams then hired the undersgned counsd to pursue his rights at sentencing.  Mr.
Williams filed a motion for arrest of judgment pursuant to Rule 29.13, dleging error in the
falure of the State to indude in the amended information al eements of the charged offenses.
(L.F. a 20). Also, a Mr. Williams sentencing hearing, counse made an ord motion to
reverse the convictions based upon the Sta€'s failure to disclose to Mr. Williams dl
exculpatory evidence in its possesson. (STr at 15).> On November 26, 2001, Mr. Williams
motions were denied by the trid court, and the court sentenced him to seven years
imprisonment on Count One, and to five years imprisonment on Count Three, to be served
concurrently. (STr at 61).

Mr. Williams timdy filed a notice of appeal on December 5, 2001, and his appeal from

his convictions follows.

2 The Court, upon Mr. Williams motion, entered a directed verdict acouitting Mr.
Williams of the third-degree assault charges made in Count Two of the Amended Information.

(Tr at 80).

3 Counsd raised the issue of the prosecution’s failure to disclose exculpatory evidence
odly a sentencing, in reliance upon Missouri Supreme Court Rule 29.11(e)(2)(A), which
indicates that, in cases tried without a jury “[a] motion for new trid is not necessary to preserve

any matter for appelate review.”
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POINTSRELIED ON
THE TRIAL COURT ERRED TO APPELLANT'S PREJUDICE IN OVERRULING
APPELLANT’'S MOTION TO ARREST JUDGMENT ON COUNT ONE OF THE
AMENDED INFORMATION, BECAUSE COUNT ONE, CHARGING DEFENDANT
WITH SECOND DEGREE ASSAULT, DID NOT CONTAIN ALL THE ESSENTIAL
ELEMENTS OF THE OFFENSE, AND FURTHER DID NOT APPRISE APPELLANT
OF THE FACTS CONSTITUTING THE CHARGE, IN VIOLATION OF MO. SUP. CT.
RULE 23.01(b)(2), AND OF APPELLANT'S RIGHTS UNDER THE FFTH, SIXTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION,
AND UNDER ARTICLE I, SECTIONS 10, 18(a), AND 19 OF THE MISSOURI
CONSTITUTION TO DUE PROCESS OF LAW AND NOTICE OF CHARGES, IN
THAT THE AMENDED INFORMATION FAILED TO ALLEGE THAT APPELLANT
ENGAGED IN A “SUBSTANTIAL STEP” TOWARD THE COMMISSION OF THE
ALLEGED OFFENSE, AND FURTHER DID NOT DESCRIBE THE CONDUCT BY
WHICH THE ATTEMPT WAS ALLEGEDLY MADE, WHICH PREJUDICED
APPELLANT’'S ABILITY TO PREPARE A DEFENSE, AND TO PLEAD FORMER
JEOPARDY.
Satev. Hadler, 449 SW.2d 881 (Mo. App. 1969)
Sate v. Parkhurst, 845 SW.2d 31 (Mo. banc 1992)
Sate v. Whalen, 49 SW.3d 181 (Mo. banc 2001)

Sate v. Withrow, 8 SW.3d 75 (Mo. banc 1999)
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THE TRIAL COURT ERRED TO APPELLANT'S PREJUDICE IN OVERRULING
APPELLANT’'S MOTION TO ARREST JUDGMENT ON COUNT THREE OF THE
AMENDED INFORMATION, BECAUSE COUNT THREE, CHARGING DEFENDANT
WITH ARMED CRIMINAL ACTION, DID NOT CONTAIN ALL THE ESSENTIAL
ELEMENTS OF THE OFFENSE, AND FURTHER DID NOT APPRISE APPELLANT
OF THE FACTS CONSTITUTING THE CHARGE, IN VIOLATION OF MO. SUP. CT.
RULE 23.01(b)(2), AND APPELLANT’'S RIGHTS UNDER THE FIFTH, SIXTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND
UNDER ARTICLE I, SECTIONS 10, 18(a), AND 19 OF THE MISSOURI
CONSTITUTION TO DUE PROCESS OF LAW AND NOTICE OF CHARGES, IN
THAT THE AMENDED INFORMATION FAILED TO ALLEGE THAT APPELLANT
KNOWINGLY COMMITTED A FELONY BY, WITH AND THROUGH THE USE,
ASSISTANCE AND AID OF A DANGEROUS INSTRUMENT, AND FURTHER DID
NOT DESCRIBE THE CONDUCT BY WHICH THE OFFENSE WAS ALLEGEDLY
COMMITTED, WHICH HINDERED APPELLANT'S ABILITY TO PREPARE A
DEFENSE, AND TO PLEAD FORMER JEOPARDY .

Sate v. Parkhurst, 845 SW.2d 31 (Mo. banc 1992)

Satev. Gilpin, 954 SW.2d 570 (Mo. App. W.D. 1997)

Sate v. Pogue, 851 SW.2d 702 (Mo. App. S.D. 1993)

Satev. Idlebird, 896 S.W.2d 656 (Mo. App. W.D. 1995)
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THE TRIAL COURT ERRED IN FAILING TO GRANT MR. WILLIAMS A NEW
TRIAL, BECAUSE THE STATE FAILED TO DISCLOSE MATERIAL, EXCULPATORY
EVIDENCE IN ITS POSSESSION TO MR. WILLIAMS IN VIOLATION OF MR.
WILLIAMS RIGHT TO DUE PROCESS UNDER THE FIFTH AND FOURTEENTH
AMENDMENTSTO THE UNITED STATES CONSTITUTION, AND UNDER ARTICLE
I, SECTIONS 10 AND 18(a) OF THE MISSOURI CONSTITUTION, IN THAT THE
STATE FAILED TO DISCLOSE THAT THE ALLEGED VICTIM HAD TOLD A
MEMBER OF THE PROSECUTING ATTORNEY’S OFFICE, SHORTLY AFTER THE
ALLEGED OFFENSE TOOK PLACE, THAT SHE HAD LIED TO POLICE
CONCERNING THE ALLEGED EVENTS FOR WHICH MR. WILLIAMS WAS
CHARGED.

Brady v. Maryland, 373 U.S. 83 (1963)

Kylesv. Whitley, 115 S. Ct. 1555 (1995)

Sate v. Albanese, 9 SW.3d 39 (Mo. App. W.D. 1999)

Satev. Bell, 936 SW.2d 204 (Mo. App. W.D. 1996)

THE TRIAL COURT ERRED IN FAILING TO SUSTAIN MR. WILLIAMS MOTION
FOR JUDGMENT OF ACQUITTAL WITH RESPECT TO COUNT THREE AT THE
CLOSE OF THE STATE'S EVIDENCE AND AT THE CLOSE OF ALL THE
EVIDENCE, AND IN CONVICTING MR. WILLIAMS OF ARMED CRIMINAL

ACTION, IN VIOLATION OF MR. WILLIAMS RIGHTS TO DUE PROCESS
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GUARANTEED UNDER THE FIFTH AND FOURTEENTH AMENDMENTS TO THE
UNITED STATES CONSTITUTION AND UNDER ARTICLE I, SECTIONS 10 AND
18(A), OF THE MISSOURI CONSTITUTION, BECAUSE THE STATE'S EVIDENCE
WAS INSUFFICIENT AS A MATTER OF LAW TO DEMONSTRATE THAT MR.
WILLIAMS EMPLOYED HIS VEHICLE AS A “DANGEROUS INSTRUMENT,” AS
CONTEMPLATED UNDER THE ARMED CRIMINAL ACTION STATUTE, IN THAT
THERE WAS NO ALLEGATION OR EVIDENCE OF MR. WILLIAMS INTENT OR
MOTIVE TO CAUSE DEATH OR SERIOUS PHYSICAL INJURY TO THE ALLEGED
VICTIM, MARVA MOSLEY.

Jackson v. Virginia, 443 U.S. 307 (1979)

Sate v. Dowdy, 60 S\W.3d 639 (Mo. App. W.D. 2001)

Satev. Idlebird, 896 S.W.2d 656 (Mo. App. W.D. 1995)

Sate v. Pogue, 851 SW.2d 702 (Mo. App. S.D. 1993)

THE TRIAL COURT ERRED TO APPELLANT’S PREJUDICE IN NEGLECTING TO
DISMISS, SUA SPONTE, COUNT THREE OF THE AMENDED INFORMATION,
BECAUSE COUNT THREE DID NOT, BY ANY REASONABLE CONSTRUCTION,
CHARGE APPELLANT WITH ARMED CRIMINAL ACTION IN VIOLATION OF MO.
SUP. CT. RULE 23.01(8)(2), AND THE APPELLANT'S DUE PROCESS RIGHTS
GUARANTEED UNDER THE FIFTH AND FOURTEENTH AMENDMENTS TO THE

UNITED STATES CONSTITUTION AND UNDER ARTICLE I, SECTIONS 10, 18(a),

22



AND 19, OF THE MISSOURI CONSTITUTION, IN THAT THE ALLEGATIONS OF
THE AMENDED INFORMATION, TAKEN AS TRUE, WOULD NOT DEMONSTRATE
THAT APPELLANT’'S VEHICLE CONSTITUTED A “DANGEROUS INSTRUMENT”
FOR PURPOSES OF THE STATUTE PROSCRIBING ARMED CRIMINAL ACTION,
BECAUSE THE ALLEGATIONS OF THE AMENDED INFORMATION WOULD NOT
DEMONSTRATE THAT APPELLANT USED THE VEHICLE WITH THE PURPOSE
OF CAUSING DEATH OR SERIOUS PHY SICAL INJURY.

Satev. Idlebird, 896 S.W.2d 656 (Mo. App. W.D. 1995)

Sate v. McCullum, 63 SW.3d 242 (Mo. App. S.D. 2001)

Satev. Parkhurst, 845 SW.2d 31 (Mo. banc 1992)

Sate v. Pogue, 851 SW.2d 702 (Mo. App. S.D. 1993)
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ARGUMENT
THE TRIAL COURT ERRED TO APPELLANT'S PREJUDICE IN
OVERRULING APPELLANT'SMOTION TO ARREST JUDGMENT ON COUNT
ONE OF THE AMENDED INFORMATION, BECAUSE COUNT ONE,
CHARGING DEFENDANT WITH SECOND DEGREE ASSAULT, DID NOT
CONTAIN ALL THE ESSENTIAL ELEMENTS OF THE OFFENSE, AND
FURTHER DID NOT APPRISE APPELLANT OF THE FACTS CONSTITUTING
THE CHARGE, IN VIOLATION OF MO. SUP. CT. RULE 23.01(b)(2), AND OF
APPELLANT’'S RIGHTS UNDER THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND UNDER
ARTICLE I, SECTIONS 10, 18(a), AND 19 OF THE MISSOURI CONSTITUTION
TO DUE PROCESS OF LAW AND NOTICE OF CHARGES, IN THAT THE
AMENDED INFORMATION FAILED TO ALLEGE THAT APPELLANT
ENGAGED IN A “SUBSTANTIAL STEP? TOWARD THE COMMISSION OF
THE ALLEGED OFFENSE, AND FURTHER DID NOT DESCRIBE THE
CONDUCT BY WHICH THE ATTEMPT WAS ALLEGEDLY MADE, WHICH
PREJUDICED APPELLANT’S ABILITY TO PREPARE A DEFENSE, AND TO
PLEAD FORMER JEOPARDY.
1. I ntroduction and Standard of Review
The information in this case faled to charge Mr. Williams with dl the essentid
eements of the offense of second-degree assault, and failled to apprise Mr. Williams of the
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facts condituting the charges agang him, because (1) it faled to specify that he committed
an act that condituted a “substantid step” toward causing physica injury to Marva Modey; and
(2) it faled to describe, with any degree of paticulaity, the conduct which purportedly
condituted the assault. The falure of the informaion to so charge Mr. Williams violated his
rights to notice of charges and due process under the Ffth, Sixth, and Fourteenth Amendments
to the United States Conditution, and under Artide I, Sections 10, 18(a) and 19 of the
Missouri Condtition. As such, Mr. Williams is entitled to a reversd of his conviction and a
remand to the tria court, with ingtructions to dismiss the information.

A chaging indrument serves three conditutionad purposes. (1) inform the defendant
of the charges againg him or her, so that he or she may prepare an adequate defense; (2) dlow
the defendant to plead former jeopardy in the event of an aguitta; and (3) permit the trid court
to decide whether aufficet facts are dleged to support a conviction. See State v. Gilmore,
650 SW.2d 627, 628 (Mo. banc 1983); State v. McCullum, 63 SW.3d 242, 249 (Mo. App.
SD. 2001). See also Hamling v. United Sates, 418 U.S. 87, 117 (1974). Accordingly, the
generd test for aufficdency of a chaging indrument is whether it contans dl essentid
dements of the offense, and dealy appraises the defendant of facts congtituting the offense.
State v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Only if dl essentid dements are
included in the chaging ingrument will the congitutiond requirements of the Fifth
Amendment’s due process clause, and the Sixth Amendment’s requirement that the accused be
informed of the nature of the accusations agangt him or her be fulfilled See State v.

Schaeffer, 782 SW.2d 68, 70 (Mo. App. 1989). See also Russdl v. United States, 369 U.S.
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749, 761; 765 (1962) (declaring requirement of dl essentid eements in indictment part of
Ffth Amendment due process rights, and Sixth Amendment rights to notice of charges);
United States v. Cruikshank, 92 U.S. 542, 558 (1874). Further, Missouri Supreme Court
Rue 23.01(b)(2) provides that “[tlhe indicment or information shdl . . . [dtae planly,
concisdly, and definitely the essentid facts condtituting the offense charged.”

But, as noted in State v. Parkhurst, 845 SW.2d 31, 35 (Mo. banc 1992), a failure to
dlege an essentid dement in the indiciment does not automaticdly require reversal. Rather,
where, as here, the accused does not chalenge the sufficiency of the charging instrument until
after his or her conviction, “an information will be deemed insufficient only if it is so
defective that (1) it does not by any reasonable congtruction charge the defendant with the
offense of which the defendant was convicted or (2) the substantial rights of the defendant to
prepare a defense and plead former jeopardy in the event of an acquittal are prgudiced.” Id.
See also Sate v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Here, Mr. Williams
submits that both his ability to prepare a defense and his ability to plead former jeopardy were
impacted by the State's failure to sufficiently charge him in Count One of the Amended
information, and accordingly, even under the stringent standard articulated in Parkhurst, he is
entitled to relief.

2. Discussion

The amended information in this case charged Mr. Williams, in relevant part, as
follows

Count 1. Assault Second Degree (13031)
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The Prosecuting Attorney of the County of Jackson, State of Missouri
hereby charges that the defendant, Paul E. Williams, in violaion of Section
565.060, R.S. Mo., committed the Class C Feony of Assault in the Second
Degr ee, punishable upon conviction under Sections 558.011 and 560.011, R.S.

Mo., in tha on or &out 05/09/2001, in the County of Jackson, State of
Missouri, the defendant attempted to cause physica injury to Marva Modey by
means of a dangerous instrument, to wit: acar.
(L.F. a 11). Count One, purportedly charging Mr. Williams with assault in the second degree,
did not charge that Mr. Williams engaged in a “substantid step” toward causing physica injury
to Marva Modey, or that such conduct was “done for the purpose of committing such assault.”
Further, the information does not specify, with any degree of particularity, the conduct which
purportedly comprised the assault. In faling to so dlege, the information was fatdly
defective, in that it omitted essentid eements of the offense of attempt-based assault in the
second degree.
In State v. Withrow, this Court declared that one “atempts’ to commit an offense when:
with the purpose of committing the offense, he does any act which is a
Ubgtantid step towards commisson of the offense. A “subgtantial step” is
conduct which is strongly corroborative of the firmness of the actor's purpose
to complete the commission of the offense.
State v. Withrow, 8 SW.3d 75, 78 (Mo. banc 1999). Withrow's definition of “attempt,” set

out in Section 564.011 R.S. Mo., applies “regardless whether the attempt is under sec. 564.011
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or under separate provisions proscribing attempting a specified crime” Sate v. Whalen, 49
SW.3d 181, 186 (Mo. banc 2001). As the Court noted in its appendix to the Withrow case,
this includes use of the word “attempt” in Section 565.060 R.S. Mo., proscribing second-
degree asault. See, eg., Whalen, 49 SW.3d at 186 (citing the enumerated Statutes contained
in the gppendix to Withrow as beng amongst those “separate provisons proscribing attempting

aspecified crime’ to which the “ substantid step” definition of attempt gpplies).*

“ In Whalen, this Court implicitly acknowledged that the “substantid step” definition
of “atempt” was engrafted upon al datutes that “proscribe attempting a specified crime”
which are set forth in the appendix to Withrow. Whalen, 49 SW.3d a 186. The court noted
that the Withrow holding engrafted the “substantid step” definition of “atempt” onto Section
565.050 R.S. Mo., gating that, in the wake of Withrow, “in order to be found guilty of firs-
degree assault for attempting to kill or atempting to cause serious physica injury, one must,
with the purpose of committing that offense, take a substantia step toward committing it.”
Whalen, 49 SW.3d a 186. Lower courts have smilarly acknowledged the import of the
Withrow holding. See State v. Gray, 24 SW.3d 204, 207 (Mo. App. W.D. 2000) (holding
that, under Section 565.050, the common law definition of “atempt” no longer goplied, in light
of Withrow, and that “attempt,” in the context of the first degree assault statute, required proof
of a “subgtantid step” toward the commisson of an offense). See also McCullum, 63 SW.3d

at 248.
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Withrow unambiguoudy hdd that “subgtantid step” is an eement of any dleged
“attempt” under Missouri law, dedaing that “[alttempt . . . has only two elements (1) the
defendant has the purpose to commit the underlying offense, and (2) the doing of an act which
is a subgantid step toward the commisson of that offense” Withrow, 8 SW.3d at 78
(emphass added).® Therefore, a “subgtantid step” toward the commission of the underlying
offense is doubtlesdy an “dement” of attempt-based second-degree assault under Section
565.060 R.S. Mo., which mugt be included in a chaging ingrument to render it sufficient to
charge an offense.  State v. Briscoe, 847 SW.2d a 794 (the general test for sufficiency of a
chaging indrument is whether it contains dl essentiad elements of the offense, and dealy

appraises the defendant of facts congtituting the offense).® Because Count One of the amended

> The Court further darified its position that “substantid step” is an element requiring
proof to sustain a conviction of “atempt,” reasoning that “[tthe . . . premise . . . that sec.
564.011 does not define an dement of any offense is not quite correct. Nearly every datute
declaring a specified conduct to be a crime necessarily defines the dements of an offense.

Section 564.011 is no exception.” Withrow, 8 SW.3d at 79.

® The notion that “substantial step” is an dement of the offense of second-degree
assault finds further support in this Court’s decison in Sate v. Wurtzberger, 40 SW.3d 893
(Mo. banc 2001). In Wurtzberger, the Supreme Court of Missouri held that, pursuant to
Withrow, it was error for a trid court to have faled to indruct the jury, in a case where the
defendant was charged with attempt to manufacture methamphetamine in violaion of Section

195.211.1 R.S. Mo. (1994), that the essentid dement of a “substantial step toward the
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information in this case faled to expresdy alege that Mr. Williams engaged in a “substantia
step” toward inflicing physicd injury upon Ms. Mosdy, and that the “subgtantid Step” was
made with the purpose to commit the underlying offense, which ae essentid dements of
second-degree assaullt, the information was insufficient.

In addition to faling to charge that Mr. Williams engaged in a “subgstantid step” with
the purpose of causng physcd injury to Ms. Modey, the information fals to specify what
activity or conduct of Mr. Williams condituted the dleged “subgantid step.” As such, the
information does not dearly set forth the facts condituting the dleged offense, which is a
necessary characteristic of a suffident charging document. See State v. Pride, 1 SW.3d 494,
502 (Mo. App. W.D. 1999); Satev. Hyler, 861 SW.2d 646, 649 (Mo. App. 1993).

Conddered ether individudly or cumulatively, these errors rendered Count One of the
amended information prgudicidly insufficient, requiring reversd, even under the rigorous
sandards for reversa set forth in State v. Parkhurst.

Firg, Mr. Williams ability to prepare a defense to the charges was impaired, in that
Count One faled to specify the conduct for which he was being charged, i.e, to identify the
facts condituting the “subgantid step” toward commisson of the undalying offense.  As

such, Mr. Williams could not know the dlegations or evidence, precisdy, agangt which he

commisson of the offensg’ was required to find the defendant quilty. 1d. a 897. By andogy
to Wurtzberger, it can be infered that it is gamilaly erroneous, in this case, to fail to require

the charging instrument to contain such an essentia eement of the offense.
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should be prepared to defend. Even under the stringent standards of Parkhurst, if the
subgtantid rights of the defendant to prepare a defense are afected, the defendant may be
afforded reief from an insufficient indictment. See Parkhurst, 845 SW.2d at 35; Pride, 1
S.W.3d at 502-03.

Further, the Stat€'s neglect, in Count One, to describe in any particularized detall the
conduct for which Mr. Williams was being charged could impact his ability to plea former
jeopardy.  “Although an informaion or indictment contans dl the essentid dements of an
offense identified in the datute, it must clearly agpprise a defendant of the facts condituting
the offense . . . to bar future prosecution for the same offense” Sate v. Larson, 941 S.W.2d
847, 851 (Mo. App. W.D. 1997). To this end, the charging instrument should be “sufficiently
goecific that there would be no difficulty in determining what evidence would be admissble
under the dlegations, and so the court and jury may know what they are to try and for what the
are to acquit or convict.” Sate v. Hader, 449 SW.2d 881, 885 (Mo. App. 1969). Here, the
information did not state any facts dealing Mr. Williams purported commisson of a
“subgtantid step” toward the completion of the offense, and as such, he could not prepare for
what evidence would be adduced by the State, and further, there existed no interna safeguards

in the charging indrument againg multiple prosecutions of Mr. Williams for the same offense.

Paticulaly instructive on this point is State v. Hader, 449 SwW.2d 881 (Mo. App.
1969), in which a public offidd was charged under a satute meking it a misdemeanor for
persons in public office to engage in “willfu and mdidous oppresson, patidity, misconduct,
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or abuse of authority.” Id. a 885. The charging insrument tracked the language of the Satute,
i.e, charged the offidd with “oppresson, patidity, misconduct, and abuse of authority,”
without stating spedificdly what conduct condituted the offense.  I1d. The court of appeds
hdd that the charging indrument was inaUfficient to alow the defendant to prepare a defense,
and to plead former jeopardy in the event of an acquittd, in that it condituted “no more than
a conclusory datement that defendant violated a dtatute by some unspecified acts” 1d. Here,
amilaly, the State's falure to indude both the element of “substantia step,” and a description
of conduct condituting a “substantid step,” renders Count 1of the amended information no
more than a conclusory statement that Mr. Williams violated Section 565.060 R.S. Mo..

In the court below, in support of its assartion that Count 1 of the amended information
was afficent, the State relied upon precedent standing for the propodtion that “[g]enerdly,
it is enough to charge the offense in the language of the dHatute dleged to be violaed if the
datute sets forth dl the condituent dements of the offense” See, eg., State v. Allen, 905
Sw.2d 874, 879 (Mo. banc 1995). It was the Stat€'s position that, because the information
amply tracked the language of Section 565.060 R.S. Mo, chaging tha Mr. Williams
“attempted to cause physicd injury,” the informaion was suffident under Allen and cases like
it. But, the State’s argument presupposes that Section 565.060 R.S. Mo., proscribing second-
degree assault, indeed “sets forth al the congtituent dements of the offense” see Allen, 905
SW.2d a 879, despite Withrow's clear declaration that “subgantid step” is an dement of

attempt under Missouri Law. See Withrow, 8 SW.3d at 78. The dtatute does not set forth dl
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condituent eements of the offense as declared in Withrow, and as such, the doctrine
enunciated in Allen cannot save the charging instrument in this case.”

Moreover, the State may urge that the Information was sufficient because it conformed
with MACR-CR 19.04, a it was worded at the time the charges were filed. But, despite the
language contained in Rule 23.01(e), dating that “dl . . . informaions which are subgtantidly
consgtent with the forms . . . which have been approved by this Court shdl . . . comply with the
requirements of this Rule” the omisson of the “subgtantid step” dement of atempt-based
second-degree  assault  from the information in this case constitutes reversible error of
condtitutiond dimendgon. The Missouri Supreme Court has held that when an approved pattern

indruction conflicts with the subgtantive law, a court should decline to follow the pattern

" The principle discussed in Allen, and cited by the State, is entirdly consistent with
federa case lav daing that a charging document may be deemed insufficient — under a
defendant’s condtitutiond rights to due process and notice of charges — even though it tracks
the language of a statute, when it omits an element that is implied, but not expresdy mentioned,
in the statutory language. See United States v. Jackson, 72 F.3d 1370, 1380 (9" Cir. 1995)
(“An indiccment that tracks the words of the Statute violated is generdly sufficient, but implied,
necessary dements, not present in the stautory language, must be included in an indictment.”);
United States v. Kufrovich, 997 F.Supp. 246, 255 (D.Conn. 1997) (indictment which tracks
the language of a daute is usudly sufficient unless it omits an dement which is implied, but

not expressy mentioned, in the statutory language).
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ingruction and its notes on use, and instead rely upon the substantive law. See Sate v. Carson,
941 SW.2d 518, 520 (Mo. banc 1997). By andogy, it is clear that the same doctrine applies
to approved charges, or MACH-CR's. Therefore, despite Rule 23.02(e)'s admonitions,
MACH-CR 19.04's conflict with the subgtantive lav — i.e., Withrow and its progeny — require
that the MACH-CR be disregarded, and Withrow accorded the weight it deserves.

In sum, the information in this case was prgudicdly insufficdent to put Mr. Williams
on notice of the charges againg him, and adso was insufficient to alow him to plea former
jeopardy, should the need arise.  As such, his conviction on Count 1 should be reversed, and
the case should be remanded to the tria court with ingructions to dismiss the information in
this case. See Gilmore, 650 SW.2d a 628. In the aternative, Mr. Williams is entitled to a

new trid .8

8 A reversal of Mr. Williams conviction of assault in the second degree under Count
One would aso require a reversa and remand of his conviction of armed crimina action under
Count Three, because a conviction of armed cimind action requires the commisson of an
undelying fdony. See State v. Albanese, 920 SW.2d 917, 924 (Mo. App. W.D. 1996).
Accordingly, because Count Three, the armed crimind action count, was predicated upon the
dlegations of Count One, the second degree assault count, a reversa by this Court of Mr.

Williams conviction on Count One necessarily requires areversd on Count Three.
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THE TRIAL COURT ERRED TO APPELLANT'S PREJUDICE IN
OVERRULING APPELLANT'SMOTION TO ARREST JUDGMENT ON COUNT
THREE OF THE AMENDED INFORMATION, BECAUSE COUNT THREE,
CHARGING DEFENDANT WITH ARMED CRIMINAL ACTION, DID NOT
CONTAIN ALL THE ESSENTIAL ELEMENTS OF THE OFFENSE, AND
FURTHER DID NOT APPRISE APPELLANT OF THE FACTS CONSTITUTING
THE CHARGE, IN VIOLATION OF MO. SUP. CT. RULE 23.01(b)(2), AND
APPELLANT’S RIGHTS UNDER THE FIFTH, SIXTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION, AND UNDER
ARTICLE I, SECTIONS 10, 18(a), AND 19 OF THE MISSOURI CONSTITUTION
TO DUE PROCESS OF LAW AND NOTICE OF CHARGES, IN THAT THE
AMENDED INFORMATION FAILED TO ALLEGE THAT APPELLANT
KNOWINGLY COMMITTED A FELONY BY, WITH AND THROUGH THE USE,
ASSISTANCE AND AID OF A DANGEROUS INSTRUMENT, AND FURTHER
DID NOT DESCRIBE THE CONDUCT BY WHICH THE OFFENSE WAS
ALLEGEDLY COMMITTED, WHICH HINDERED APPELLANT’S ABILITY TO

PREPARE A DEFENSE, AND TO PLEAD FORMER JEOPARDY.
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1. I ntroduction and Standard of Review

Count Three of the amended information in this case, purportedly charging Mr.
Williams with armed crimind action in vidaion of Section 571.015 R.S. Mo., was
inauffident in that it faled to state dl essentidl eements of the crime of armed criminal
action, and further faled to apprise Mr. Williams of the facts condituting the charges against
hm.  More gpecificidly, the amended information (1) falled to specify that Mr. Williams
“knowingly” committed the offense charged in Count One with and through the use, assstance
and ad of a dangerous instrument, or indeed, that Mr. Williams acted with any culpable menta
state with respect to his aleged use of a dangerous instrument (L.F. at 11-12); and (2) failed
to dlege, with paticulaity, the conduct which purportedly condituted the underlying
attempted second-degree assault. The falure of the State to so charge Mr. Williams in Count
Three of the amended informetion violated his rights to notice of charges and due process
under the Ffth, Sxth, and Fourteenth Amendments to the United States Constitution, and under
Artide 1, Sections 10, 18(a) and 19 of the Missouri Conditution. As such, Mr. Williams is
entitted to a reversal of his conviction and a remand to the trid court, with indructions to
dismiss the information.

A chaging instrument serves three conditutiona purposes (1) inform the defendant
of the charges agangt him or her, so that he or she may prepare an adequate defense; (2) dlow
the defendant to plead former jeopardy in the event of an aquittal; and (3) permit the trid court
to decide whether sufficent facts are aleged to support a conviction. See State v. Gilmore,
650 SW.2d 627, 628 (Mo. banc 1983); State v. McCullum, 63 SW.3d 242, 249 (Mo. App.
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SD. 2001). See also Hamling v. United States, 418 U.S. 87, 117 (1974). Accordingly, the
generd test for aufficdency of a chaging ingrument is whether it contains all essentia
dements of the offense, and clearly appraises the defendant of facts condituting the offense.
State v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Only if dl essentid dements are
included in the chaging instrument will the conditutiond requirements of the Fifth
Amendment’'s due process clause, and the Sixth Amendment’s requirement that the accused be
informed of the nature of the accusations aganst him or her be fulfilled. See State v.
Schaeffer, 782 SW.2d 68, 70 (Mo. App. 1989). See also Russl v. United Sates, 369 U.S.
749, 761; 765 (1962) (declaring requirement of dl essentid dements in indictment part of
Ffth Amendment due process rights, and Sixth Amendment rights to notice of charges);
United States v. Cruikshank, 92 U.S. 542, 558 (1874). Further, Missouri Supreme Court
Rue 23.01(b)(2) provides that “[tlhe indictment or information shdl . . . [dtate planly,
concisdly, and definitely the essentid facts condtituting the offense charged.”

But, as noted in State v. Parkhurst, 845 SW.2d 31, 35 (Mo. banc 1992), a fallure to
dlege an essentiad dement in the indictment does not automatically require reversad.  Rather,
where, as here, the accused does not chdlenge the sufficiency of the charging instrument until
after his or her conviction, “an informaion will be deemed insufficient only if it is so
defective that (1) it does not by any reasonable congruction charge the defendant with the
offense of which the defendant was convicted or (2) the subgtantid rights of the defendant to
prepare a defense and plead former jeopardy in the event of an acquittd are prgudiced.” Id.

Sece also State v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Here, Mr. Williams
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submits that both his ability to prepare a defense and his ability to plead former jeopardy were
impacted by the State's falure to suffidently charge him in Count Three of the amended
information, and accordingly, even under the dringent standard articulated in Parkhurst, he is
entitled to relief.

2. Discussion

The amended information in this case charged Mr. Williams, in pertinent pat, as
follows

Count 3. Armed Criminal Action (31010)

The Prosecuting Attorney of the County of Jackson, State of Missouri
hereby charges that the defendant, Paul E. Williams, in violaion of Section
571.015, R.S. Mo., committed the Felony of Armed Criminal Action,
punishable upon conviction under Section 571.015, R.S. Mo., in that on or about
05/09/2001, in the County of Jackson, State of Missouri, the defendant
committed the fdony of Assault charged in Count One, dl dlegations of which
are incorporated herein by reference, and the defendant committed the
foregoing fdony of Assault by, with and through the use, assstance and aid of
a dangerous indrument and on June 1, 1994, in Divison 6 of the Circuit Court
of Jackson County, Missouri the defendant was convicted of armed crimina
action.

(L.F. a 11-12). A thorough reading of Count Three, which purportedly charged Mr. Williams
with armed crimind action, reveds no dlegaion tha Mr. Williams “knowingly” committed
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the offense charged in Count One with and through the use, assstance and aid of a dangerous
indrument, or indeed, that Mr. Williams acted with any culpable mental state with respect to
his dleged use of a dangerous insrument. Further, Count Three merdly incorporates the
dlegations of Count One, which, as noted previoudy, does not gspecify with sufficient
particularity the conduct which purportedly condituted the alleged assault. In faling to so
dlege, the informaion was prgudicidly defective, in that it omitted essentid eements of the
offense of armed crimind action.

It is well-settled in the lower courts that “a culpable mental dtate is an eement of the
amed cimind action charge and, pursuant to Section 561.021.2, armed crimind action
requires a culpable mentd date of acting purposdy, knowingly, or recklesdy.” Sate v.
Gilpin, 954 SW.2d 570, 580 (Mo. App. W.D. 1997). See also State v. Rowe, 838 SwW.2d
103, 109 (Mo. App. ED. 1992); Sate v. Hernandez, 815 SW.2d 67, 72 (Mo. App. S.D.
1991). Moreover, MACH-CR 32.02 — the applicable MACH-CR for charging armed crimina
action under Section 571.015 R.S. Mo. — expresdy provides the following mandatory language
as part of any armed crimind action charge:

The defendant knowingly committed the foregoing fdony of [name of felony]

by, with and through the use, assstance and ad of a (dangerous instrument)

(deadly wegpon).

MACH-CR 32.02, “Armed Crimind Action” (emphass added). Further, the Notes on Use to

MACH-CR 32.02 indicate that “snce the statute does not prescribe a culpable mental state,
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the cime is committed if the defendant acted ‘knowingly. The mentd date of ‘recklesdy’
is not sufficient.” MACH-CR 32.02, Note on Use 3.

Therefore, because the amended informetion in Mr. Williams case omitted an essentid
dement of the aime of armed cimind action — i.e, tha Mr. Williams acted “knowingly” in
usng, or in employing the assstance and ad of, a dangerous indrument to commit the cime
of second degree assault — the informaion was insufficient under prevaling dandards.  See
State v. Briscoe, 847 SW.2d a 794 (generd test for aufficdency of information is, in part,
whether information contains al essentid dements of the offense).

In addition to faling to charge that Mr. Williams acted “knowingly” with respect to his
dleged use of a dangerous indrument, Count Three further fals to specify with sufficient
particularity what activity or conduct of Mr. Williams condtituted the aleged crimind act. As
such, the information does not dealy set forth the facts condituting the dleged offense
which is a necessary characterigic of a suffident charging document. See State v. Pride, 1
SW.3d 494, 502 (Mo. App.W.D. 1999); Sate v. Hyler, 861 SW.2d 646, 649 (Mo. App.
1993).

Of course, under Parkhurst, the prgudicid effect of such erors in the chaging
indrument must be assessed in any case where, as here, a chalenge to the sufficiency of the
charging ingrument is not raised until after the verdict. See Parkhurst, 845 SW.2d a 35. But,
as with the errors complained of with respect to Count One of the amended information, the
errors with respect to Count Three require reversd, in tha the falure to charge essentid

elements of the offense prgjudiced defendant’ s ability to prepare an adequate defense. 1d.
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The State's fdlure to dlege the dement of a culpable mental state impared Mr.
Williams ability to prepare an adequate defense, because, as read, the charges did not apprise
Mr. Williams of the potential defense that he lacked the requiste mentd state for a conviction.
As read, the charges seem to dlow for a conviction irrespective of whether Mr. Williams
knowingly employed his vehide with a purpose to cause srious injury. Rather, the language
of the charges would seem to permit a conviction despite the absence of madice, knowledge,
purpose, recklessness, or intent of any kind on the part of Mr. Williams. (L.F. a 11-12).

Had Count Three accurately charged Mr. Williams it would have fully apprised him that
the Government was required to prove, as an dement of the offense, that he knowingly used
his car in a mamer cdculated to cause serious physca injury. If such were the case, Mr.
Williams could have made a maeidly informed decison concerning whether or not to testify
in a case where, ssemingly, whether or not he possessed the requiste mens rea was the central
issue in the case. (STr a 6-7). As it gands, however, the omisson to charge that he acted
“knowingly” resuting in a materidly uninformed decison not to tedtify (TTr a 116-17).
Accordingly, Mr. Williams &bility to defend himsdf agangt the charge of armed crimind
action was prgudicidly impared by the State's faillure to include al dements of the offense
in the charging document.

State v. Pogue, 851 SW.2d 702 (Mo. App. SD. 1993) is illugrative of why it was so
citicd, in this case, that the State charge Mr. Williams with a “knowing” use of his vehicle to
commit the caime of armed crimina action. In Pogue, the Southern Didrict considered

whether, under the armed crimind action dSatute, an automobile operated under the
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circumstances of that case could qudify as a “dangerous ingrument” for the purposes of that
datute. Id. at 704. The court ultimately reasoned that whether an automobile was a “dangerous
indrument” for the purposes of Section 571.015 is a case-by-case inquiry, which is
inextricably tied to an assessment of the defendant’s intent and motive in usng the automobile.
Id. a 706 (“The satute requires more than a showing that an article is readily capable of
caudng death or sarious physicad inury. . . . In determining the circumstances in which
defendant used his automobile . . . the user's intent and motive must be consdered). In so
reasoning, the Court hed that “in order for an automobile to become a dangerous instrument
for purposes of § 571.015, the operator or user of the automobile must possess an intent and
motive for the automobile to be an instrument of ham.” 1d.° Importantly, the court also held,
under its andyss, that “[m]ere recklessness in the operation of a automobile does not gve rise

to amed crimind action.” 1d.

® The same rationde was applied by the Missouri Court of Appeds, Western Disdtrict,
in State v. ldlebird, 896 SW.2d 656 (Mo. App. W.D. 1995), in which the court decided
whether fire could conditute a “dangerous ingrument” for the purposes of the armed crimind
action statute. Id. a 663-65. The Western Didrict, in holding that fire could indeed conditute
a dangerous indrument, noted that the statute defined “dangerous ingrument” according to the
purpose for which the indrument was used by the defendant, rather than according to whether

it would congtitute a weapon when used for ordinary purposes. 1d.
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Accordingly, the State’'s falure to apprise Mr. Williams, in Count Three, of the
necessity of proving “knowing” use of the vehide, admogs certanly impacted adversdly his
ability to defend himsdlf, in that he was not given sufficient notice of the burden of proof the
State would have to sugtain with respect to his intent. Had he been aufficently notified —
through an dlegation that he acted “knowingly” — that mere recklessness or negligence would
not suffice, Mr. Williams would have been die to make a maeridly informed decison on
whether or not to tedify in his own behdf. Because, however, he was not so notified, he chose
not to testify regarding his intent, in a case where intent was likey the only issue for trid.
Thus, the State’s omisson of the mens rea dement from the charging indrumert prejudiced
Mr. Williams in amanner that requires reversal, even under State v. Parkhurst.

Therefore, Mr. Williams conviction on Count Three should be reversed, and the case
gould be remanded to the trid court with indructions to dismiss the information without
prgudice. See Gilmore, 650 SW.2d a 628. In the dternative, Mr. Williams is entitled to a

new trid.

43



[11.  THE TRIAL COURT ERRED IN FAILING TO GRANT MR. WILLIAMS A NEW
TRIAL, BECAUSE THE STATE FAILED TO DISCLOSE MATERIAL,
EXCULPATORY EVIDENCE IN ITS POSSESSION TO MR. WILLIAMS IN
VIOLATION OF MR. WILLIAMS RIGHT TO DUE PROCESS UNDER THE
FIFTH AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION, AND UNDER ARTICLE I, SECTIONS 10 AND 18(a) OF THE
MISSOURI CONSTITUTION, IN THAT THE STATE FAILED TO DISCLOSE
THAT THE ALLEGED VICTIM HAD TOLD A MEMBER OF THE
PROSECUTING ATTORNEY’S OFFICE, SHORTLY AFTER THE ALLEGED
OFFENSE TOOK PLACE, THAT SHE HAD LIED TO POLICE CONCERNING
THE ALLEGED EVENTSFOR WHICH MR. WILLIAMSWAS CHARGED.

1. I ntroduction and Standard of Review

After Mr. Williams conviction, the trid court heard evidence concerning a falure by
the State, in this case, to reved certain information to Mr. Williams or his trid counsd prior
to tid. The trid court denied Mr. Williams ord motion for new trid on this bass. This

Court's review of the trid court's denid of a motion for a new trial on the basis of a Brady

violaion is for an abuse of discretion. Sate v. Albanese, 9 SW.3d 39, 45 (Mo. App. W.D.

1999). *“Judicid discretion is abused when a trid court's ruling is clearly againgt the logic of

the drcumstances then before the court and is so arbitrary and unreasonable as to shock the

sense of justice and indicate alack of careful consderation.” Id.



The evidence adduced before the trid court on the ora motion for new tridl was as
follows

On or about the evening of May 9, 2001, Marva Modey, the dleged victim in this case,
made a dSaement to responding officers that Mr. Williams assaulted her with his car. (TTr. a
100). The next day, May 10, 2001, Ms. Modey spoke with Detective Steve Shaffer at the
Kansas City Police Department, and gave a forma statement. (TTr at 102). In the statement,
Ms. Modey indicated that on the previous night, Mr. Williams had kicked in the front door,
and struck her with his fist. (TTr a 104). She stated that, after doing so, Mr. Williams ran out
to hiscar. (TTr a 104). She indicated aso that she told him not to leave, because the police
were coming, and she stood in front of his car. (TTr a 105). Findly, she stated that “Paul
drove the car into the street and ran into me. | landed on top of the hood and he just kept on
going” (TTr a 105). Ms Mosdy acknowledged this statement in writing, in the presence of
Detective Shaffer. (TTr at 105-06).

After spegking with Detective Shaffer, Ms. Modey immediately applied for an ex parte
order of protection, seeking a restraining order against Mr. Williams. (Tr a 106). In the
petition for that order, Ms. Modey cetified that she was physcdly injured by Mr. Williams,
and that he tried to run her over in hiscar. (Tr at 106).

Approximately a week later, however, Ms. Modey informed an assgtant prosecutor
with the Jackson County Prosecuting Attorney’s office that her statements to the police
regarding the events of May 9, 2001, were not true, and that she was recanting those

datements. (STr a 16). Later, she gave a sworn statement, in the form of an affidavit, to Mr.
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Williams attorney at the public defender's office, recanting her prior statements to police.
(STr a 17). It is not mentioned anywhere in that affidavit that she had recanted to any member
of the prosecutor’'s office soon after the incident. (STr a 17). In fact, it was not reflected
anywhere in the public defender's file pertaining to Mr. Williams that the office was ever
informed by the State that Ms. Modey had recanted to Ms. Riederer soon after the events of
May 9, 2001, and said that her prior statements to authorities were a lie. (STr at 23; 25). Nor
is it apparent, from the record, that Mr. Williams trid counsd, Vince Esposito, was ever
informed by the prosecutors office of the fact that Ms. Modey had, a week after the events of
May 9, 2001, told a specific member of the prosecutors office that she had lied to the police.

Nonethdess, a trid, when Mava Modey tesified on behdf of Mr. Williams, the
State’'s cross-examination of Ms. Modey was, understandably, calculated to demondrate that
her testimony was a product of recent fabrication, and that her prior Statements, given to
police, were, in fact, an accurate account of the events of May 9, 2001. (TTr at 98-112).

The assigant prosecutor on the case later admitted that, though she believed she had
told Mr. Williams trid counsd that Ms. Mosdy was recanting her prior story (Tr at 34-35),
de “may have not” told Mr. Williams trid counsd specificdly that, a short time after the
dleged inddent took place, Modey had spoken with Amy Riederer, a member of the Jackson
County Prosecuting Attorney’s office, and told Riederer that she had lied to police concerning
the eventsof May 9, 2001. (STr at 39).

2. Discussion
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The State’s falure to disclose the fact that Ms. Modey, only a few short days after the
incident, admitted to a specific member of the Jackson County Prosecuting Attorney’s office
that she lied to police on the night of the dleged incidents, requires reversd under Brady v.
Maryland, 373 U.S. 83 (1963) and its progeny. Said failure to disclose information violated
Mr. Williams rights to due process of law under the Fifth and Fourteenth Amendments to the
Condtitution of the United States, and under Article |, Sections 10 and 18(a) of the Missouri
Condtitution.

The command of Brady is ample and sraightforward: the prosecutor has an affirmative
duty to disclose evidence favorable to the Defendant. Kyles v. Whitley, 115 S. Ct. 1555, 1565
(1995). This requirement rests on the Due Process Clause of the Fourteenth Amendment and
is dictated by “prevaling notions of fundamentd farness” California v. Trombetta, 467 U.S.
479, 485 (1984).1° The Brady guarantee is one of a “group of congtitutiona privileges’ that
delivers exculpatory evidence into the hands of the accused, thereby hdping to protect “the
innocent from erroneous conviction and ensuring the integrity of our crimind jusice system.”
Id. As noted in Gregory v. United States, 369 F.2d 185 (D.C. Cir. 1966), a “cimind trid is

aquest for truth,” id. at 188, and the Brady guarantees are crafted to further such a quest.

10 Artide 1, Section 10 of the Missouri Constitution provides the same guarantees as
the federal condtitutiond due process rights, see State v. McCullum, 63 SW.3d 242, 249 (Mo.
App. SD. 2001), and accordingly, the federa precedent cited herein is equdly applicable to

the an andyss of Mr. Williams' clams under the Missouri Congtitution.
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The suppresson by the prosecution of materid evidence favorable to an accused
violates due process “irrepective of the good fath or bad fath of the prosecution.” Kyles,
115 S. Ct. a 1565 (citing Brady, 373 U.S. a 87). Over the years, the Supreme Court has
further defined the contours of the Brady doctrine.  The obligation of disclosure “now
encompasses not only exculpatory evidence, but dso evidence that might be vauable in
impeaching government witnesses” United Sates v. Pou, 953 F.2d 363, 366 (8" Cir. 1992),
cert. denied, 504 U.S. 926 (1992) (ating United States v. Bagley, 473 U.S. 667 (1985)).
Further, the prosecutor’'s duty to produce such material arises even where defense counsd’s
request is “non-specific,” or even if there is no request at all. Pou, 953 F.2d a 366 (cting
United States v. Agurs, 427 U.S. 97, 107 (1976)).

To prove a Brady violation, defendant must show that the prosecution: (1) suppressed
the evidence, (2) the evidence was favorable to the accused; and (3) the evidence was material
to the issue of guilt or punishment. United Sates v. Duke, 50 F.3d 571, 577 (8" Cir. 1995),
cert. denied, 116 S. Ct. 224 (1995). Under Brady and its progeny, evidence is considered
“maerid” if there is “a reasonable probability that, had the evidence been disclosed to the
defense, the result of the proceeding would have been different” Kyles, 115 S. Ct. at 1565
(quoting Bagley, 473 U.S. at 682).

The Bagley maeridity standard does not require that the defendant demonstrate by a
preponderance of the evidence that disclosure of the suppressed evidence would have resulted
in his acquittd. Kyles, 115 S. Ct. a 1566. Nor must the defendant show that it is more likely

than not that he would have received a different verdict had the evidence been made available
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to hm Id. Raher, a “reasonable probability” of a different result is shown when the
government’s falure to produce materid evidence “undermines confidence in the outcome of
thetrid.” Kyles, 115 S. Ct. at 1566 (citing Bagley, 473 U.S. at 678).

In this case, the record reflects that the State knew of an inddent in which Marva
Modey, the dleged vidim in this case, had told a member of the Prosecuting Attorney’s
Office, shortly after the dleged crime took place, that she had lied to police concerning the
events of the evening of May 9, 2001. The State did not inform Mr. Williams or his counsd
of the paticulars of this incident. And, despite the fact that the State informed Williams or
his counsdl that Ms. Modey refused to tedify for the State, or that she had recanted her
datement, the State nonetheless faled to inform Mr. Williams or his counsdl of evidence of
Modey’'s recating soon after the dleged events took place. Such a falure conditutes
suppression of evidence for the purposes of Brady and its progeny, “irrepective of the good
faith or bad faith of the prosecution.” Kyles, 115 S. Ct. at 1565 (citing Brady, 373 U.S. at 87).

Such evidence was cdealy favorable to Williams in this case, because after Modey was
vigoroudy impeached by the State through use of her prior inconsgent statements, the
daement made to Riederer could have been used to rehabilitate Modey on redirect
examinaion. See, eg., State v. Bdl, 936 SW.2d 204, 206 (Mo. App. W.D. 1996) (prior
consgent statement is admissble to rehabilitate a withess who has been impeached by a prior
inconsstent statement; such a datement is admissble for purposes of rehabilitating
credibility, and is not properly characterized as improper “corroboration” evidence). It was

aso “materid,” in that, had such evidence been properly disclosed to the defense and admitted
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a trid, there is undoubtedly “a reasonable probability that . . . the result of the proceeding
would have been different.” Kyles, 115 S. Ct. at 1565 (quoting Bagley, 473 U.S. at 682). An
admisson by the dleged victim to an atorney for the State — soon after the aleged assault
took place — that her initid statement to police had been a lie, would squardly rebut any
argument by the State that the victim's testimony was the product of recent fabrication, which
was precisely the argument advanced by the State in the trid court below. Toillugrate, the
State, during crossexamination of Ms. Modey, atempted to rase an inference of “recent
fabrication” by asking Ms. Modey whether she was engaged to Mr. Williams on the night of
the dleged incident, and then adducing evidence that she later became engaged to Mr.

Williams.  (Tr. at 110-11). As such, evidence of Modey's conversation with Ms. Riederer

— which occurred prior to Ms. Modey's engagement to Williams — would clearly be materid,
and could reasonably have an impact on the outcome of the trid.

Therefore, the State's falure to cdl this conversation to the attention of Mr. Williams
or his counsd condtituted a violation of Brady, in that the State — whether advertently or
inadvertently — suppressed evidence that was both favorable and material to Williams defense.
See, e.g., United States v. Duke, 50 F.3d 571, 577 (8™ Cir. 1995), cert. denied, 116 S. Ct. 224

(1995). Accordingly, Mr. Williams' conviction should be reversed, and a new trid granted.
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THE TRIAL COURT ERRED IN FAILING TO SUSTAIN MR. WILLIAMS
MOTION FOR JUDGMENT OF ACQUITTAL WITH RESPECT TO COUNT
THREE AT THE CLOSE OF THE STATE'SEVIDENCE AND AT THE CLOSE OF
ALL THE EVIDENCE, AND IN CONVICTING MR. WILLIAMS OF ARMED
CRIMINAL ACTION, IN VIOLATION OF MR. WILLIAMS RIGHTS TO DUE
PROCESS GUARANTEED UNDER THE FIFTH AND FOURTEENTH
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND UNDER
ARTICLE I, SECTIONS 10 AND 18(A), OF THE MISSOURI CONSTITUTION,
BECAUSE THE STATE'S EVIDENCE WAS INSUFFICIENT AS A MATTER OF
LAW TO DEMONSTRATE THAT MR. WILLIAMS EMPLOYED HIS VEHICLE
AS A “DANGEROUS INSTRUMENT,” AS CONTEMPLATED UNDER THE
ARMED CRIMINAL ACTION STATUTE, IN THAT THERE WAS NO
ALLEGATION OR EVIDENCE OF MR. WILLIAMS INTENT OR MOTIVE TO
CAUSE DEATH OR SERIOUS PHYS CAL INJURY TO THE ALLEGED VICTIM,
MARVA MOSLEY.

1. | ntroduction and Standard of Review

At the cose of the State's case-in-chief and at the close of all the evidence, Mr.

Williams moved the trid court to enter a judgment of acquittal on Count Three, which

purportedly charged Mr. Williams with amed criminad action, and the trid court denied his

motions. (Tr a 76; 80; L.F. a 17). The tria court’s fallure to sustain Mr. Williams motions

for judgment of acquittad was erroneous, in that the evidence a trid was insuffident to
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demongtrate Mr. Williams intet to cause either death or serious physica injury to Ms.
Modey, through the use of his vehide. As such, Mr. Williams conviction of armed crimind
action violated his right to due process guaranteed under the Fifth and Fourteenth Amendments
to the United States Conditution, and under Article 1, Sections 10 and 18(a) of the Missouri
Condtitution, because a conviction on insufficient evidence violates the most eemental of due
process rights. freedom from a whaly arbitrary deprivation of liberty. Jackson v. Virginia,
443 U.S. 307, 314 (1979).

In reviewing whether the evidence adduced at trid was sufficient to sustain a conviction,
the court of appeals must view al the evidence and reasonable inferences to be drawn
therefrom in the light most favorable to the verdict and ignore dl evidence and inferences to
the contrary. See Sate v. Dowdy, 60 SW.3d 639, 641 (Mo. App. W.D. 2001); Sate v.
Trimmer, 849 SW.2d 725, 727 (Mo. App. E.D. 1993). The court of appeds “must determine
whether the state introduced evidence sufficient to allow a reasonable trier of fact to find each
element of the charged offense beyond a reasonable doubt.” Dowdy, 60 SW.3d a 642 (cting
State v. Clay, 975 SW.2d 121, 139 (Mo. banc 1998)). If this court determines that the State
faled to adduce auffident evidence on each dement of the charge, it must reverse the verdict
of conviction and an acquitta is mandated on that charge. See Dowdy, 60 SW.3d a 642
(ating State v. Wood, 596 S.W.2d 394, 398 (Mo. banc 1980)).

2. Discussion

The evidence adduced by the State was insufficient to sustain Mr. Williams conviction
of amed crimind action, because neither the alegations of the amended information nor the
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evidence at trid demondrated that Mr. Williams used his vehicde — an otherwise innocuous
indrument — as a “dangerous indrument,” as that term is defined under Section 571.015 R.S.
Mo. As it was charged in this case, it is an dement of amed crimind action, under Section
571.015, that the accused be proven to have committed a felony by, with and through the use,
ad, and assstance of a “dangerous insrument.”  See Section 571.015 R.S. Mo. (2000). Buit,
it is well-settled that a “utilitarian ingrument,” such as an automobile, becomes a “dangerous
ingrument” for the purposes of Section 571.015 only under circumstances in which it is used
with an intent and moaotive “to cause death or serious harm to a person.” Sate v. Pogue, 851
Sw.2d 702, 706 (Mo. App. SD. 1993) (dting Section 556.061(9), which defines “dangerous
indrument” as “any indrument . . . which, under the circumstances in which it is used, is readily

capable of causng death or other serious physical injury”). Thus, a motor vehide cannot be a

“dangerous indrument” for the purposes of armed crimind action, “absent [proof of] its beng
used with a purpose to cause death or serious injury.” Id. a 707. See also State v. Idlebird,
896 S.w.2d 656, 664 (Mo. App. W.D. 1995) (acknowledging that, in determining whether
“fird’ is a “dangerous indrument,” key issue is “whether the insrument . . . is cgpable of

causng death or serious physica injury by the manner of use, and whether the circumstances

of the use demondtrate an intent and motive to cause such death or serious harm”).™

UCourts in other states have dmilaly hdd that an automobile — or other “utilitarian
indruments’ — qudify as “dangerous instruments’ or “deadly wegpons’ only under

circumstances in which the automobile or object is used with purpose, motive, and intent to
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But, in the case a bar, it was neither charged nor proven that Mr. Williams acted with
an intent to cause “death or srious physical injury” to Ms. Modey. Indeed, the second- degree
assallt charge againgt Mr. Williams, which supplied the predicate offense for the charge of
amed cimind action, charged only that Mr. Williams attempted to cause “physica injury,”

rather than “serious physicd injury” or “death” to Ms. Modey. (L.F. at 11).

cause death or serious physcd injury. See, e.g., State v. Cappe, 594 P.2d 115, 116-17 (Ariz
Ct. App. 1979) (under “assault with deadly weapon” statute — which is andogous to “amed
caimind action” statute — burden is that state must show that defendant actually intended to
harm victim with automobile, and intended to use it as a “deadly weapon”; wanton recklessness
in driving automobile is insufficent.); State v. Riley, 703 A.2d 347, 352 (N.J. Ct. App. 1997)
(whether otherwise innocuous instrument condtitutes “deadly wegpon” depends on defendant’s
intent in so usdng insrument; “it is the intended use that makes the otherwise lawful implement
a wegpon.”). See also State v. Ashley, 57 SE.2d 654, 655 (North Carolina 1950) (“assault
with deadly weapon by an automobile’ requires proof that defendant had purpose to injure by
means of an automobile; evidence that defendant tried to “drive around” officers in close
quarters not aufficient to sustain conviction); Genry v. State, 767 So.2d 302, 312 (Miss. Ct.
App. 2000) (purpose to intentionally run over another person with motor vehicle renders
motor vehide “deadly wegpon” for purposes of “aggravated assault” datute). But see
Commonwealth v. Waite, 665 N.E.2d 982, 985 n.2 (Mass. 1996) (specific intent to do bodily

harm with automobile not required to show that automobile congtituted “dangerous wespon.”).
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The diginction between “physcd injuy” and “serious physcd injury” is not merey
rhetoricd; “serious physcd inury” is a dautorily defined term of art, and the degree of
difference between “physicd injury” and “serious physcd injury” defines the difference
between a fird-degree and a second-degree assault charge. To illudrae, as it is defined in
Section 556.061 R.S. Mo., “serious physcd injury” is “physcd inury that creates a
ubgtantia risk of death or that causes serious disfigurement or protracted loss or imparment
of the function of any part of the body.” Section 556.061(28) R.S. Mo. (2000). Alternatively,
mere “physcd injury” is “phydcd pan, illness or awy imparment of physica condition.”
Section 556.061(20) R.S. Mo. (2000). If an individual can be proven to have atempted to
cause “serious phydscd injury,” as it is defined in Section 556.061, then a conviction can be
sugtained for assault in the first degree under Section 565.050 R.S. Mo.. If, rather, it can only
be proven that the charged individud intended to cause “physicd injury,” then a firs-degree
assault charge is not appropriate, and second-degree assault is the only sustainable charge.

The same can be sad of amed cimind action, when the otherwise innocuous article
employed by the accused is dleged to be a “dangerous indrument.” For the article to rise to
the leve of a “dangerous instrument,” it must be proven that it was employed with an intent to
cause “death or serious physica injury,” rather than merdy “physica injury.” See Pogue, 851
SW.2d a 706; Idiebird, 896 SW.2d a 664. Absent such alegations or proof, a conviction
for armed crimina action cannot be sustained.

Here, the State did not dlege that Mr. Williams used his vehide with an intent to cause

“death or serious physcd injury;” ingead, the information alleged only that he “attempted to
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cause physcd inury.” (L.F. a 11). And, in a manner conastent with the charge on Count
One, the proof at trid faled to rise to the level of demonstrating an attempt to cause serious
physca inury. The evidence was tha, while Ms Mosdy stood between Mr. Williams vehicle
and the van in front of it, Mr. Williams executed a three-point turn, in an effort to get his
vehide out from behind the van. (Tr a 27). If he intended to use the vehicle to cause “death
or serious physcd inury” to Ms. Modey, he had the perfect opportunity to pin her between
his own vehide and the van in front of it. Ye, the evidence was that he did not.  Ingtead, the
evidence was that the vehicle was seen to execute a three-point turn, in an effort to go around
Ms. Mosdy, which would not appear to prove a charge of purpose to cause death or serious
physcd injury.

Moreover, the evidence was that the officers observed Ms. Mosey to have suffered
only minor scratches to her hand, foot, and face. (Tr a 34). These types of injuries are
catanly not injuries which “create]] a substantid risk of death,” or which “causg[] serious
disfigurement or protracted loss or impairment of the function of any part of the body,” as
provided in the definition of “serious physical injury” provided in Section 556.061 R.S. Mo..

Smply put, the armed crimind action charge leveled againg Mr. Williams was a classc
“overcharge” in that the evidence did not rise to the levd of showing that Mr. Williams
intended to use his vehide to cause “death or serious physicd injury.” As such, the evidence
did not support a concluson that he employed his vehice as a “dangerous ingrument,” as
defined by statute.  Accordingly, his conviction of amed crimind action must be vacated, and

ajudgment of acquittal on Count Three should be entered.
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V. THE TRIAL COURT ERRED TO APPELLANT’S PREJUDICE IN NEGLECTING
TO DISMISS, SUA SPONTE, COUNT THREE OF THE AMENDED
INFORMATION, BECAUSE COUNT THREE DID NOT, BY ANY REASONABLE
CONSTRUCTION, CHARGE APPELLANT WITH ARMED CRIMINAL ACTION
IN VIOLATION OF MO. SUP. CT. RULE 23.01(a)(2), AND THE APPELLANT'S
DUE PROCESS RIGHTS GUARANTEED UNDER THE FIFTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES CONSTITUTION
AND UNDER ARTICLE I, SECTIONS 10, 18(a), AND 19, OF THE MISSOURI
CONSTITUTION, IN THAT THE ALLEGATIONS OF THE AMENDED
INFORMATION, TAKEN AS TRUE, WOULD NOT DEMONSTRATE THAT
APPELLANT’S VEHICLE CONSTITUTED A “DANGEROUS INSTRUMENT”
FOR PURPOSES OF THE STATUTE PROSCRIBING ARMED CRIMINAL
ACTION, BECAUSE THE ALLEGATIONS OF THE AMENDED INFORMATION
WOULD NOT DEMONSTRATE THAT APPELLANT USED THE VEHICLE
WITH THE PURPOSE OF CAUSING DEATH OR SERIOUS PHYSICAL
INJURY.

1. I ntroduction and Standard of Review

The trid court erred in faling to dismiss sua sponte, Count Three of the amended
information, which purportedly charged Mr. Williams with armed crimind action.  This
dlegation of error is raised for the fird time on appeal. As such, the inquiry herein is
governed by State v. Parkhurst, 845 SW.2d 31 (Mo. banc 1992), which mandates that where,
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as here, the accused does not chdlenge the sufficiency of the charging instrument until after
his or her conviction, “an information will be deemed insufficient only if it is so defective that
(2) it does not by any reasonable congruction charge the defendant with the offense of which
the defendant was convicted or (2) the substantid rights of the defendant to prepare a defense
and plead former jeopardy in the event of an acquittal are prgudiced.” Id. a 35. See also
State v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Here, Count Three of the amended
information was S0 defective that it did not, by any reasonable congtruction, charge Mr.
Williams with armed criminal action, and as such, his conviction must be reversed, and the case
remanded with indructions to the tridl court to dismiss Count Three of the amended
information.

2. Discussion

A chaging indrument serves three conditutiond purposes. (1) inform the defendant
of the charges agangt him or her, so that he or she may prepare an adequate defense; (2) dlow
the defendant to plead former jeopardy in the event of an aquittal; and (3) permit the tria court
to decide whether sufficient facts are alleged to support a conviction. See State v. Gilmore,
650 SW.2d 627, 628 (Mo. banc 1983); State v. McCullum, 63 SW.3d 242, 249 (Mo. App.
SD. 2001). See also Hamling v. United States, 418 U.S. 87, 117 (1974). Accordingly, the
generd test for aufficency of a charging indrument is whether it contans dl essentia
eements of the offense, and dealy appraises the defendant of facts condtituting the offense.
State v. Briscoe, 847 SW.2d 792, 794 (Mo. banc 1993). Only if dl essentiad dements are
incduded in the chaging indrument will the conditutiond requirements of the Fifth
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Amenmdment's due process clause, and the Sixth Amendment’s requirement that the accused
be informed of the nature of the accusations agang hm or her be fulfilled. See Sate v.
Schaeffer, 782 SW.2d 68, 70 (Mo. App. 1989). See also Russl v. United Sates, 369 U.S.
749, 761; 765 (1962) (declaring requirement of dl essentid eements in indictment part of
Ffth Amendment due process rights and Sxth Amendment rights to notice of charges);
United States v. Cruikshank, 92 U.S. 542, 558 (1874). Further, Missouri Supreme Court
Rue 23.01(b)(2) provides that “[tlhe indicment or informaion shdl . . . [g|tate planly,
concisdly, and definitdy the essentia facts congtituting the offense charged.”

In the case a bar, Count Three dleged, by reference to Count One, that Mr. Williams
atempted to cause “phydcd injury” to Ms. Modey through the use of his vehicle This
dlegation, taken as true, does not dlege facts sufficent to sustain a conviction of armed
cimind action.  As noted previoudy, it is wel-sdttled that a “utilitarian indrument,” such as
an automobile, becomes a “dangerous ingrument” for the purposes of Section 571.015 only

under circumstances in which it is used with an intent and motive “to cause death or srious

harm to a person.” Sate v. Pogue, 851 SW.2d 702, 706 (Mo. App. SD. 1993) (cting Section
556.061(9), which defines “dangerous indrument” as “any insrument . . . which, under the

circumstances in which it is used, is readily capable of cauang death or other serious physical

injury”) (emphesis added). Thus a motor vehide cannot be a “dangerous instrument” for the
purposes of armed crimina action, “absent [proof of] its being used with a purpose to cause
death or serious injury.” 1d. a 707. See also State v. Idlebird, 896 S.W.2d 656, 664 (Mo.

App. W.D. 1995) (acknowledging that, in determining whether “firé’ is a “dangerous
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ingrument,” key issue is “whether the instrument . . . is cgpable of causng death or serious
physcd injury by the manner of use, and whether the circumstances of the use demonstrate
an intent and motive to cause such death or serious harm.”).

But, in the case a bar, the State did not charge that Mr. Williams acted with an intent
to cause “death or sarious physicd injury” to Ms. Modey. Instead, the second- degree assault
charge agang Mr. Williams which supplied the predicate offense for the charge of armed
crimind action, charged only that Mr. Williams attempted to cause “physical injury.” (L.F. at
11).

The diginction between “phydcd inury” and “serious physcd injury” is not merey
rhetoricd; “serious physicd injury” is a teem of art that is defined by datute, and the degree
of difference between “physcd inury’” and “serious physicd injury” defines the difference
between a fird-degree and a second-degree assault charge. To illudrate, as it is defined in
Section 556.061 R.S. Mo, “serious physcd injury” is “physcd injury that crestes a
ubgtantia risk of death or that causes serious diffigurement or protracted loss or impairment
of the function of any part of the body.” Section 556.061(28) R.S. Mo. (2000). Alternatively,
“physcd inury” is “phydgcd pan, illness or any imparment of physcd condition.” Section
556.061(20) R.S. Mo. (2000). If an individud can be proven to have attempted to cause
“sarious physcd injury,” as it is defined in Section 556.061, then a conviction can be
sugtained for assault in the firg degree under Section 565.050 R.S. Mo.. If, rather, it can only
be proven that the individual intended to cause “physica injury,” then a first-degree assault

chargeis not appropriate, and second-degree assault is the only sustainable charge.
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The same can be sad of amed cimind action, when the otherwise innocuous article
employed by the accused is dleged to be a “dangerous ingrument.” For the article to rise to
the level of a “dangerous insrument,” it must be proven that it was employed with an intent to
cause “death or serious physcd injury,” rather than merdy “physcd injury.” See Pogue, 851
SW.2d at 706; Idlebird, 896 SW.2d a 664. Absent such dlegations or proof, a conviction
for armed crimina action cannot be sustained.

Count Three of the amended information should have been dismissed, due to its falure
to, “by any reasonable construction,” see Parkhurst, 845 SW.2d a 35, dlege facts aufficent
to sudan the State's burden of proving that Mr. Williams employed a “dangerous instrument”
to commit the fdony of second-degree assault. Accordingly, this Court should reverse Mr.
Williams conviction of armed cimind action, and remand to the triad court with instructions

to dismiss Count Three of the amended information or, in the dternative, grant him a new trial.
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CONCLUSION

WHEREFORE, for Al

of the foregoing reasons, conddered ether sngularly or

cumulaivey, Mr. Williams prays that this Court reverse his convictions for second degree

assault and armed crimind action, and remand this case to the Circuit Court of Jackson County

with indructions to dismiss the information, or in the dternative grant a judgment of acquittd,

or in the dternative grant him a new trid, and for such other and further relief which the Court

deems proper in the circumstances of this case.

By:
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